Information sheet for Lead Beneficiaries on the

Derogations from the rules on nationality and origin

According to Article 10 of the Regulation (EU) No 236/2014 of the European Parliament and of the Council of 11 March 2014 laying down common rules and procedures for the implementation of the Union's instruments for financing external action:  „2. Tenderers, applicants and candidates from non-eligible countries or goods from a non-eligible origin may be accepted as eligible by the Commission in cases involving an urgency or the unavailability of products and services in the markets of the countries concerned, or in other duly substantiated cases where application of the eligibility rules would make the realisation of a project, programme or action impossible or exceedingly difficult. 3. For actions implemented in shared management, the relevant Member State to which the Commission has delegated implementation tasks shall be entitled to accept as eligible, on behalf of the Commission, tenderers, applicants and candidates from non-eligible countries as referred to in paragraph 2 of this Article, or goods from a non-eligible origin as referred to in Article 8(4).”. Moreover, according to the Financing Agreement signed by the European Commission, Republic of Serbia and Romania: „Tenderers, applicants and candidates from non-eligible countries or, [...]  goods from non-eligible origin may be accepted as eligible by the managing authority in case of urgency or of unavailability of products and services in the markets of the countries concerned, or in other duly substantiated cases where application of the eligibility rules would make the realisation of a project, programme or action impossible or exceedingly difficult.”
In duly substantiated cases, the Managing Authority may extend eligibility to natural and legal persons from an ineligible country and allow the purchase of goods and materials originating in an ineligible country.
Derogations may be granted on the grounds of

· economic, traditional, trade or geographical links with neighbouring countries, unavailability of products and services in the markets of the related countries concerned;
·  extreme urgency/crisis situation; or
·  extreme difficulties to carry out a project, programme or other action with the general rules on eligibility. The argument that a product of ineligible origin is cheaper than the EU or local product would not alone constitute grounds for awarding a derogation.

If a contract notice is published, the derogation must be mentioned. Unless good reason is given, such derogations apply not to one country but every nationality/origin. (e.g. if a derogation is requestd for a certain product,  the eligibility cannot be restraint afterwards).
Thus, the Managing Authority grants exceptions from the rules on nationality and origin in exceptional and duly substantiated circumstances. These exceptions from the rules on nationality and origin have to be granted before the launch of a procurement procedure and should be clearly indicated in the tender documents, so that the principles of transparency and equal treatment are respected.

How to obtain the derogation from the rules on nationality and origin:

In order to obtain the derogation from the rules on nationality and origin the Lead Beneficiary/Partner(s), has to conduct the market study/analysys proving that the goods/services meeting the required technical/professional specification are not produced inside the eligible area (for the IPA eligible countries please check Annex 1) as follows;
1. The Lead Beneficiary/Partner(s), has to send out the official inquiry to the Suppliers in order to receive information on what are the countries of origin of goods/services required, that are available on the market.; 
2. At least three Suppliers have to be consulted including at least one international supplier or a national level supplier who is a chain supplier or a supplier with network of selling points and information on this fact is available to the public.

3. The Lead Beneficiary/Partner(s)  has to get at least three official answers from different Suppliers that they cannot provide the required products originating from a country within the eligible area as defined in Annex 1, due to unavailability of the respective products. 

4. At least three official inquiries, observing the provisions of point 2 from above,   prepared by the Lead Beneficiary/Partner(s), and three official answers from the Suppliers have to be sent to the Managing Authority by the Lead Beneficiary/Partner(s)  only through the Lead Beneficiary together with the covering letter asking for the derogation on the base of the unavailability of products\services on the markets of the countries concerned or because the eligibility rules would make the realization of a project impossible or exceedingly difficult.

The award of the derogation is decided on case – by – case basis by the Managing Authority. If granted, the Derogation may be applied exclusively to a respective procurement procedure or specific item as mentioned in the Decision of awarding derogation and during lifespan of the specific project which asked for derogation.
N.B. All supplies purchased under a procurement contract can originate from any country when the amount of the supplies to be purchased is below the threshold for the use of the competitive negotiated procedure ( bellow EUR 100 000 ), and the request for derogation is not needed in this case.  
Annex 1
Eligible countries for for IPA II

Participation in the award of procurement contracts, grants and other award procedures for actions financed under the Common Implementing Regulation                                     for IPA II for the benefit of third parties shall be open to all natural persons who are nationals of, and legal persons who are effectively established in, one of the following eligible countries/ territories/beneficiaries:
(a) EU Member States [Austria, Belgium, Bulgaria, Czech Republic, Croatia, Cyprus, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, United Kingdom.]
(b) Beneficiaries listed in the Annex I of the IPA II [Albania, Bosnia and Herzegovina, Kosovo*, Montenegro, Serbia, Turkey, the former Yugoslav Republic of Macedonia. * This designation is without prejudice to positions on status, and is in line with UNSCR 1244/1999 and the ICJ Opinion on the Kosovo declaration of independence.]
(c) European Economic Area [(only non-EU MS are mentioned) Iceland, Lichtenstein, Norway. ]
(d) Partner countries and territories covered by ENI Instrument (annex I of ENI Intrument) [Algeria, Armenia, Azerbaijan, Belarus, Egypt, Georgia, Israel, Jordan, Lebanon, Libya, Republic of Moldova, Morocco, occupied Palestinian territory (oPt), Syria, Tunisia, Ukraine.]
(e) countries for which Commission has adopted a decision approving the request for reciprocal access to external assistance.

Currently there are no such countries.

